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INTRODUCTION
Presidents can pursue deregulation using three strategies: the revocation of rules, the modification of them, or rulemaking inaction. Inaction involves refusing to start any new rules to protect the public or the environment or to delay regulatory rules already started to the point of a crawl. While these steps do remove or modify existing rules, they are still deregulatory. Inaction, despite the name, is deregulatory because, as the Article will develop, Congress creates regulatory agencies with the expectation that they will use their delegated authority to protect people and the environment in the manner that legislation indicates. When an administration engages in rulemaking inaction, it fails this expectation, making its action deregulatory. Moreover, the deregulatory impact is more than four (or eight) years when you consider it will take a proregulatory administration years to adopt a regulation after it takes office. Fans of the television show Parks and Recreation will recognize this as the "Ron Swanson" strategy. 1 President Trump is unique among presidents in channeling Ron Swanson. Other administrations have employed rulemaking inaction as a deregulatory strategy. In the Reagan administration, for example, the Occupational Safety and Health Administration ("OSHA") issued no new health standards for five years.
2 It is probably not coincidental that the two administrators of OSHA during that period were both extremely hostile to the agency's mission. 3 But the Trump 1. Swanson, a fictional character from the situational comedy television series Parks and Recreation, is the director of the parks and recreation department of a fictional city in Indiana who, as a strong libertarian, supports the elimination of his department since public parks should not even exist and, in the meantime, strategizes how to do nothing to advance the mandate of his department. See administration is the first to employ this tactic on a government-wide basis. President Trump's executive order requiring agencies to eliminate two rules for each new regulatory rule they promulgate has stopped the entire government from adopting regulatory rules. 4 In 2017, the regulatory agenda indicated that agencies took sixty-seven deregulatory actions and only three regulatory actions. 5 There is no doubt that agencies in the Trump administration can defend their lack of interest in new protective regulation as simply a matter of priority setting-they are too busy deregulating-but the question remains whether the courts should accept this claim as existing administrative law appears to require them to do.
Among the three deregulatory strategies, administrative law provides the weakest check-an almost nonexistent check in fact-on rulemaking inaction as a strategy of deregulation as compared to revocation and modification. Although scholars have noted the impact of rulemaking inaction on protection of the public and the environment, they have been reluctant to support changing the existing approach to judicial review because of the judiciary's difficulty in judging agency priorities. 6 This Article challenges the current judicial calculus that elevates the significance of agency priority setting while giving little or no weight to the significance of legislative commitments to protect people and the environment. My starting point is the recognition that rulemaking inaction can, and sometimes is, a deregulation game, exploiting administrative law for ideological motivations. If administrative law is to ensure that administrative decisions are a matter of law, and not simply ideology, courts must raise their expectations about what constitutes a satisfactory justification for putting protective regulations at the back of a queue. A lack of curiosity is a failure of administrative law, not an implementation of it.
My analysis begins with the deregulation game. In analyzing the strategic choices available to agencies from a positive political perspective, the choice of rulemaking inaction, despite the opposition of regulatory beneficiaries, is the strategy the courts are most likely to accept. Moreover, if Congress is aligned with the president, the strategy is likely to be supported by both it and regulated entities.
Administrative law also aids and abets this strategic choice. Because the revocation of rules must overcome the rulemaking record established by the adopting agency, the revoking agency must persuade a court that there is no need for a rule-some rule-which is likely to be difficult. Rather, an agency is better off modifying a rule because judges recognize that an agency has more than one nonarbitrary policy option. Nonetheless, judicial review still has some bite because the modifying agency must choose among those reasonable options. The courts are most likely to accept rulemaking inaction because judges use abject deference to review such actions, and because petitioners do not have a record on which they contest agency claims about rulemaking priorities.
The last Part contends the current judicial approach to rulemaking inaction fails to fulfill the function of administrative law as "legal civics"-requiring an agency to offer reasons that justify its action as implementing its statutory mandate. Specifically, judicial review of agency action, as currently practiced, is so deferential that it effectively ignores Congress' commitment to protect people and the environment as specified in an agency's mandate. That mandate is not neutral between action and inaction. It is not ambivalent between regulation and the lack of regulation. Instead, the role of the courts is therefore to establish both a ceiling and a floor that cabins the policy space in which an agency can operate. Just as an agency cannot exceed the legal authority delegated by Congress, it also cannot avoid its statutory obligation to protect the public.
The courts today only enforce the ceiling. It is time-past time, really-that judges enforce the floor as well. If administrative law is to require that agencies operate in a legal manner-that is, within the bounds of their statutory mandate-courts must stop giving agencies carte blanche concerning rulemaking inaction. Otherwise, administrative law will continue to fail to recognize rulemaking inaction as an illegitimate and undemocratic act.
I. THE DEREGULATION GAME
In analyzing the strategic choices available to political actors, analysts have employed a game theoretic model that identifies likely outcomes based on structural factors that shape political behavior, such as constitutional or legal rules. 7 When you model an administration's options to engage in deregulation as a set of strategic choices, it illustrates that rulemaking inaction is likely to be the most successful of the three deregulatory strategies. Although this choice does not eliminate regulation, it nevertheless is deregulatory because it can postpone any new protective regulations for years, even if a president is not elected for a second term. It has this impact because under existing structural factors, particularly agency resources and judicial expectations, it takes anywhere from four to eight years or more to promulgate a significant rule in any administration that follows the administration committed to inaction. regulatory beneficiaries (B), Congress (C), regulated entities (E), and the president (P). The likelihood that judges (J) will affirm the president's preferred policy is found above the line in the diagrams. The distance between the actors, as pictured, is inexact, and the illustrations are meant to indicate a comparative or relative ordering. In Figure 1 , the president (P) and regulated entities (E) are pictured as preferring revocation as a deregulatory strategy. Congress (C) is likewise supportive, but regulatory beneficiaries (B) have a strong preference against revocation. The courts (J) are depicted in Figure 1 as being resistant to the revocation of rules, although not as much so as regulatory beneficiaries (B).
In Figure 1 , there is a significant gap between the president's policy preference to revoke existing regulations and the likelihood the courts will affirm a revocation. To be sure, the outcome of judicial review can vary depending on the ideological preferences of the judge, 9 but a judge is less likely to act strategically when an administration has clearly or obviously violated legal doctrines or its statutory mandate.
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The judge's behavior is therefore bounded because at some point an agency's deregulatory decisions are likely to be clear violations of existing case law as explained in Part II.A. Figure 1 assumes the administration and regulated entities have similar preferences for revoking a rule, but those conditions will not always hold. For example, regulated entities may not have a strong preference for the revocation of rules because, having already come into compliance with rule, a significant portion of the cost of compliance is a sunk cost for them. Then again, a president might have a weaker preference for the revocation of rules than regulated entities In Figure 2 , the position of the courts (J) and the president (P) are closer than in Figure 1 because it is more likely that judges will affirm the modification of a rule than it is they will accept its revocation, as Part II.B explains. Once again, the relative policy preferences of the other players can differ from those that are modeled in Figure 2 . Regulatory beneficiaries, for example, may not be as opposed to the modification as Figure 2 indicates if the modification does not significantly reduce the protection available to them. Or the policy preference of regulated entities (E) may not be similar to that of the president because once again the costs of complying with the original rule may be largely sunk costs. Depending on its political makeup, Congress (C) might have a policy preference that is closer or more remote from the preferences of the president and regulated entities. Despite these and other permutations, the important point is that the case law is relatively favorable to the modification of a rule, and it is more so for the revocation of a rule. By comparison, as we come to next, legal doctrine is even more favorable, as a general matter, to rulemaking inaction.
Figure 2: Modify
An agency's decision not to adopt new protective regulations is likely to be a winning strategy in terms of judicial review, as Part II.C explains. Like the previous diagrams, Figure 3 captures common strategic preferences of the agency and interested parties, but these can shift in a number of circumstances. For example, judicial patience for 13 Or an agency may decide to grant the petition and adopt a rule that is less stringent than a more zealous administration might adopt, as a tactic to raise the costs of replacing its rule in the new administration. All in all, none of the permutations belie the conclusion that judicial review is highly favorable to an administration that favors rulemaking inaction as a deregulatory strategy.
Figure 3: Inaction

II. THE ADMINISTRATIVE LAW OF DEREGULATION
The previous description of an administration's strategic choices identifies differences in the prospect of judicial acceptance of rule revocation, modification, and inaction. Put simply, the courts are the least likely to affirm the revocation of a rule and the most likely to accept rulemaking inaction. This claim is made with recognition that for many lawyers and scholars, such as Professors Gellhorn and Robinson some forty years ago, "the rules governing judicial review have no more substance at the core than a seedless grape."
14 Fair enough, but as Professor Schotland suggested, the scope of review at least establishes a "mood point[]" that forms the critical attitude with which a judge approaches an administrative decision. 15 The law of inaction invites differing moods when it comes to revocation, modification, and inaction.
An administration can engage in inaction either by failing to start any new proregulatory rulemakings or by stalling proregulatory rules that it inherited. When an agency has failed to start new rules, regulatory beneficiaries cannot sue the agency for its inaction. The Supreme Court has instead held that their only remedy is to file a rulemaking petition and then seek judicial review if an agency rejects 13. See infra Parts III.C.3-4 (arguing that judges should apply more rigorous review to rulemaking inaction).
14. 16 established years ago, courts are to employ hard look review, which requires judges to determine if the rulemaking record supports the determination that a rule is not necessary to address the risk or problem established by an agency when it promulgated the rule in the first place.
17 Unless the original agency was mistaken, or somehow circumstances have changed, it will be difficult for the revoking agency to overcome the previous rulemaking record.
In State Farm, the Justices were unanimous that the National Highway Traffic Safety Administration ("NHTSA") had failed to explain its decision to drop the requirement that automobile manufacturers install air bags in cars. In fact, the NHTSA had not offered any explanation whatsoever.
18 But a majority of the Court also found that the agency had failed to adequately explain revoking the requirement automobile manufacturers install automatic seatbelts because there was a discrepancy between this choice and some of the evidence buried in the rulemaking record. 19 Whether or not a reviewing court will likewise scour the rulemaking record in other revocation cases, it is clear that the revoking agency must overcome the findings in the original rulemaking record that a rule-some rule-is necessary to protect the public, according to the agency's mandate.
Assuming that the agency originally had reliable evidence establishing that the rule addressed a risk to the public or some other need for regulatory protection, it will be necessary for the same agency to show that this finding was in error. Perhaps the agency earlier made a hash of its findings in this regard, but this seems unlikely if, as most often happens, the rule was affirmed on appeal after a court of appeals 16 applied hard look review to affirm the agency's claim that the rule was necessary to prevent some risk or harm. Alternatively, when the agency revokes the rule, it may claim that the previous agency regime lacked the legal authority to promulgate its rule. Again, since the original rule is in effect, it likely survived judicial review and a challenge to its legal authority to promulgate the rule if one was available to the plaintiff.
Still, if the agency's original rule prevailed at step two of Chevron, when it revokes the rule, the agency presumably could argue that its claim of lack of jurisdiction is also a plausible reading of its statutory authority. 20 Assume, for example, that a court had affirmed the Clean Power Plant Rule promulgated in the Obama administration. The rule was based on a contested interpretation of EPA's authority under the Clean Air Act. 21 Arguably, a later administration could revoke the rule by reading the same statutory language as not empowering it to issue such a rule. The Supreme Court has held that a prior agency interpretation of a judicial ruling on the meaning of a provision is prohibited only if the prior court decision holds that its construction follows the unambiguous terms of the statute and thus makes no room for agency discretion. 22 It is not clear how often this situation arises, but when it does, the revoking agency may be more successful in court than if its revocation is based on a claim that no risk or problem exists.
B. Modification
The mood when judges review the modification of a rule is more accommodating. As agencies can choose more than one regulatory policy that is not "arbitrary" and "capricious,"
23 judges have the expectation that an agency can modify a rule by making a different set of calculations concerning which of several policy options it prefers. In other words, although judges apply hard look review to rulemaking modifications, judges expect that an agency can justify the withdrawal of a rule because the agency is not trying to overcome an earlier 20 25 After Congress prohibited "indecent" broadcasts, 26 the FCC adopted a policy that it would not hold broadcasters liable for "fleeting expletives."
27 Then, the FCC decided that, although it would not impose sanctions on the broadcasters, it would no longer allow a fleeting-expletive safe harbor. 28 A majority of five Justices affirmed the new policy in a decision in an opinion written by Justice Scalia, who declared policy changes should not be subject to stricter review than the usual demand of a reasoned explanation. 29 As he wrote, the agency need not demonstrate to a court's satisfaction that the reasons for the new policy are better than the reasons for the old one; it suffices that the new policy is permissible under the statute, that there are good reasons for it, and that the agency believes it to be better, which the conscious change of course adequately indicates.
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Although Justice Kennedy voted to affirm the new policy, he joined the dissenting Justices in requiring an explanation why the agency chose to reject the first policy in favor of the second. 31 So, five members of the Court decided that an agency must not only justify the new rule, but also must justify the change in rules.
Even ; id. at 535 (Kennedy, J., concurring) (explaining that an agency making a policy change "must explain why 'it now reject[s] the considerations that led it to adopt that initial policy'" (quoting id. at 550 (Breyer, J., dissenting)).
32. In Encino Motorcars v. Navarro, 136 S. Ct. 2117 (2016), the Court remanded a policy change by an agency because it failed to offer an adequate explanation for its new policy. Id. at 2126. Writing for the majority, Justice Kennedy neither cited Fox Television Stations nor did he mention that an agency must justify its later policy as better than the earlier one. See id. at 2125-expectation. A later agency can reasonably disagree with the original choice, and, if so, it should be able to explain its difference of opinion when it justifies a modified rule. After all, the agency has reasons for preferring the new rule, and there is no reason to think agency lawyers cannot explain those reasons.
C. Inaction
A judge's mood when reviewing agency inaction is that agency priority setting is above his or her pay grade. As a result, when compared to the revocation or modification of a rule, an agency can expect the courts will almost always permit inaction. As regulatory beneficiaries cannot sue agencies for inaction unless there is a mandatory duty to promulgate a regulation, which Congress seldom imposes, the only way to attack inaction is to petition an agency to promulgate a rule. A court, however, will apply extremely deferential review if an agency rejects a rulemaking petition out of respect for the agency's need for priority setting. Alternatively, if an agency has not responded to a rulemaking petition, or if it has been slow in developing a rule, judges normally are unwilling to order the agency to take immediate action because of the difficulty in determining whether an agency has been acting in good faith. Intervention is therefore warranted only in cases where it is strikingly obvious that the refusal to work on a rule or start one cannot be justified as a matter of allowable administrative choice.
Rulemaking Petitions. After the Supreme Court's decision in Norton v. Southern Utah Wilderness Alliance,
33 a plaintiff cannot sue an agency for inaction without first filing a petition requesting that action. In Norton, the plaintiff had sued the Department of Interior ("DOI") for its failure to ban the use of off-road-vehicles ("ORV") in wilderness study areas. The question before the Court was whether the judge could compel the DOI to act under its legislative mandate to protect such areas. In an opinion by Justice Scalia, the Court's answer was a resounding "no."
The Administrative Procedure Act ("APA") is at the center of the Norton decision. It creates a cause of action to sue an agency for 26 (describing the applicable legal doctrine). Since, however, the agency did not offer an adequate justification for its later rule, there was no necessity to discuss an agency's obligation to defend the later rule as better than the earlier one.
33. Norton v. S. Utah Wilderness All., 542 U.S. 55 (2004).
persons "adversely affected or aggrieved by agency action within the meaning of a relevant statute," 34 empowering regulatory beneficiaries to sue an agency to test the legality of the agency's action. Although this suggests that a plaintiff can only sue if an agency does something ("aggrieved by agency action"), the APA oxymoronically defines "agency action" as including the "failure to act." 35 The plaintiff in Norton claimed the agency's mandate required it to protect wilderness study areas from environmental deterioration, and environmentalists asserted the "use of ORVs on federal land has negative environmental consequences, including soil disruption and compaction, harassment of animals, and annoyance of wilderness lovers." 36 In Norton, the plaintiff therefore asked the Court to order the DOI to ban ORVs under the Court's authority in the APA to "compel agency action unlawfully withheld." 37 The Court asserted that the agency's failure to ban the vehicles was not "unlawfully withheld" because the agency did not have a mandatory duty to take this step. Although the Court agreed that the agency had been required by Congress to protect wilderness study areas, it found Congress had left it up to the agency to determine what steps were necessary to accomplish this goal. 38 This interpretation was necessary, Justice Scalia explained, because when Congress adopted the APA, it intended to continue the traditional mandamus remedy as it existed prior to the APA. 39 Under traditional mandamus, a court is only authorized to order a government official to take a specific action if Congress has mandated that action. Put simply, the Norton plaintiffs were asking the Court to do something it could not do.
34. 5 U.S.C. § 702 (2012). To meet this burden, a plaintiff must demonstrate that the interest it seeks to protect is "arguably within the zone of interests to be protected . . . by the statute . . . in question." Ass'n of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 153 (1970); see also Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209, 225 (2012) (finding that a plaintiff was within the "zone of interest" because the plaintiff's interests were not "so marginally related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that Congress intended to permit the suit" (quoting Clarke v. Sec. Indus. Ass'n, 479 U.S. 388, 399 (1987)); Air Courier Conference of Am. v. Am. Postal Workers Union, 498 U.S. 517, 524-28 (1991) (inquiring into the context of a statutory provision and its legislative history to determine that the plaintiff was not in the zone of interests).
35. 5 U.S.C. § 551(13 What all of this means is a plaintiff is not entitled to relief unless an agency has a legal obligation to adopt a rule, which would be true only in two instances. First, if Congress has required an agency to promulgate a rule, which sometimes happens, 40 a plaintiff can get relief if the agency has failed to do so. And second, the other possibility arises after the agency has denied a rulemaking petition. If the denial is not legally justified, a court can compel the agency to start a rulemaking process. 41 But the courts apply a form of very deferential review when ruling on the legality of an agency's decision to deny a rulemaking petition.
2.
Denial. An agency is likely to prevail when there is a judicial challenge to its denial of a rulemaking petition because judicial review is "'extremely limited'" and "'highly deferential. '" 42 As a typical statement of the scope of review indicates, "[a]s a general proposition, this court will compel an agency to institute rulemaking proceedings only in extremely rare instances." 43 Let's call this "soft look" review.
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Because review is a "soft look," a court's mood is to accept, at face value, a plausible explanation why an agency denied a rulemaking petition. A court will normally affirm the denial if, in a rulemaking petition, the agency claims it has limited resources and other priorities, 45 a rule is unnecessary to address a regulatory problem, 46 it lacks the scientific information to formulate a law, 47 or that there is no significant regulatory problem to be addressed. 49 Two reasons explain the credulous nature of judicial review. First, lacking a rulemaking record, it is difficult for a plaintiff to contest the agency explanation. Since "hard look" review requires a judge to assess the agency's justification in light of the rulemaking record, looking for discrepancies or oversights, 50 soft look review reflects the lack of a record to conduct hard look review. The record before a court consists of the plaintiff's rulemaking petition and the agency's letter or notice denying the petition, which gives a plaintiff only a limited opportunity to point to facts that overcome the agency's claims. 51 Second, soft look review of rulemaking petitions reflects judicial attitudes about agency priority setting and the interests of regulatory beneficiaries. Because a rulemaking petition effectively attempts to trump agency priority setting, judges have been sympathetic to an administration's prerogative-having won the election-to determine how to use agency resources. More broadly, since the agency is doing nothing, it is a matter of "no harm, no foul." That regulatory beneficiaries have a type of legal right to be protected simply does not enter the judicial equation.
To be sure, however, agencies are not given carte blanche authority to reject a rulemaking petition. Thus, the courts will overrule the denial of a rulemaking petition when an agency erroneously claims it lacks the legal authority to start the requested rulemaking. 54 an agency cannot justify its denial based on reasons unrelated to its statutory mission. 55 The last limitation is discussed in more detail in Part III.A.
All things considered, administrative law is more favorable to an agency's decision to deny a rulemaking petition than it is to judicial review of a rulemaking modification or withdrawal. While review is not toothless, it is not searching, either. An agency might trip over its own feet in justifying the denial of a rulemaking petition, but agencies should be able to avoid this outcome in most cases by careful legal and policy work. If not, why make dubious argument when an agency can go years without answering it as the next Section indicates? ("TRAC") to assess "whether the agency's delay is so egregious as to warrant mandamus."
59 But the factors are not particularly helpful in determining the reasonableness of a delay because their comparative importance has never been established; moreover, it is unclear how many of the factors are necessary to find a delay has been 59. Id. at 79. The TRAC case developed the factors as a summation of considerations that had been used in other cases to determine whether a delay was unreasonable within the meaning of the APA. According to this summary:
(1) the time agencies take to make decisions must be governed by a "rule of reason"; (2) where Congress has provided a timetable or other indication of the speed with which it expects the agency to proceed in the enabling statute, that statutory scheme may supply content for this rule of reason; (3) delays that might be reasonable in the sphere of economic regulation are less tolerable when human health and welfare are at stake; (4) the court should consider the effect of expediting delayed action on agency activities of a higher or competing priority; (5) the court should also take into account the nature and extent of the interests prejudiced by delay; and (6) the court need not "find any impropriety lurking behind agency lassitude in order to hold that agency action is 'unreasonably delayed.'" unreasonable. 60 Furthermore, although one of the factors is whether Congress has established a deadline to respond to a petition, 61 the courts are split whether the deadline is mandatory or precatory.
62 At the end of the day, judges "can use the TRAC analysis to support virtually any conclusion they want to reach." 63 Using this test, judges are inclined to accept an agency's excuse that "it is too busy," at least until enough years pass that this excuse no longer appears credible. 64 Judges are in an accommodating mood because they are in no position to assess the relative priorities of all the things the agency does. Perhaps the agency's explanation is in good faith and perhaps it is not. Although an agency may be acting strategically when it makes this claim, it is also possible that the claims are in good faith. If, for example, a petition asks EPA to promulgate a rule under the Clean Air Act to reduce ambient exposure to a chemical because it is pollutant, the agency must investigate the scientific and other evidence needed to make this complex determination. And then it must determine whether the risk to the people and the environment is greater than from other pollutants that the agency is currently regulating or may regulate in the future. All of this must be done while the agency balances its other commitments and accounts for the resources available to it in these days of shrinking agency budgets. Thus, in an APA irony, an agency can "respond to a petition for rulemaking designed to remedy indefinite agency delay with more indefinite agency delay." 66 For any agency with a deregulatory agenda, current doctrine offers an opportunity to delay a response for much of an entire administration, if not the whole four years. Even when a court begins to doubt that the agency's justification is valid, it will nonetheless ask the agency to develop a schedule for responding, rather than order it to do so, a result that buys the agency even more time.
67 Though this remedy eventually forces an agency to cough up a response, it also offers the agency more time to delay as part of a deregulatory strategy.
4.
A Slow Walk. Agencies in a new presidential administration will inherit some rules that were started by their predecessors. An agency committed to deregulation has two options for existing rules in the pipeline. It can withdraw them from the rulemaking, but as indicated previously, this strategy may not be successful if the agency has already developed a rulemaking record. Or it can slow down the development of existing regulatory rules to the average speed of an tortoise, 68 which pretty much guarantees that nothing will happen for several years.
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Courts will evaluate claims of unreasonable delay in the completion of a rule in light of the extent of the delay, the nature of the agency's statutory mandate, the consequences of the delay, and the validity of the agency's reasons why it is taking so long. 70 Once again, the vagueness of these factors and the failure to decide the significance of each factor as compared to the others allows judges to accept even long delays if they are so inclined. And they are. Judges have the same reluctance to interfere with how an agency balances its priorities and resources concerning the development of existing rules as they do concerning the failure to respond to a rulemaking petition. 71 Even if a court finds that a delay has been unreasonable, or that at least borders on the unreasonable, the court will likely order the agency to establish a timetable for completion of the regulation. 72 But even then, the court may allow the agency to extend the earlier deadlines. 73 
III. ENHANCED ACCOUNTABILITY
The process of judicial review is the most likely to accept deregulation by rulemaking inaction, less likely to accept the modification of rules, and the least likely to accept the revocation of a rule. While this asymmetry allows judges to avoid potential interference with agency priority setting, it does so at the cost of enabling the strategic use of rulemaking inaction as a tool of deregulation. Accordingly, when it comes to establishing accountability for using rulemaking inaction as deregulation, administrative law in effect defers to electoral politics to provide that accountability.
There are two significant problems with this judicial surrender. First, it abandons the traditional role of administrative law in legitimizing agency action by constraining the operation of politics within the rulemaking process, and electoral accountability, which exists more in theory than in practice, does not make up for this shortfall. Second, even if the president is accountable at some broad level for the policies of his administration, he enjoys considerable insulation that shields him from observation by many voters when he acts to deregulate. As a result, when a deregulatory administration takes office, there may be no effective check on the strategic use of rulemaking inaction as a deregulatory strategy.
Because of these defects, the courts should abandon their overly deferential judicial review of rulemaking inaction. A less deferential approach need not unduly intrude on agency priority setting, and even if that cost cannot be entirely avoided, more aggressive review is justified by the courts' obligation to review political interference with an agency's responsibility to protect the public.
A. Legal Civics
The courts' use of uber-deference to review rulemaking inaction is a judicial abandonment of the traditional role of administrative law of legitimizing agency action by constraining the operation of politics. The origin of this obligation is the judiciary's role in our constitutional system of ensuring the rule of law, which in this context requires implementing Congress' commitment to protect the public and the environment as an agency's statutory mandate requires.
Administrative law has long been the way we try to fit the "'round peg' of administrative government into the 'square hole' of the nation's constitutional culture." 74 Because the attributes of modern administrative government are missing from basic constitutional design, we have been on a decades-long effort to reinterpret our legal culture to accommodate positive government on a massive scale. 75 The contribution of administrative law to this effort was captured by Frank Newman's observation that administrative law is "'Legal' Civics, no more, no less." 76 At bottom, the obligation that an agency must act consistently with its statutory mandates is what makes administrative law into "legal" civics.
Despite the difficulty of verifying this consistency with vague and ambiguous legislative mandates, the process of verification legitimizes agency action by associating it with a democratic act-the enactment of a law. It may well be the situation that Congress, by using vague and ambiguous language, has delegated to agencies a generous policy space in which to operate. The question is not whether the agency is carrying out the intent of Congress, which cannot be fully determined. Rather, it is whether the agency is acting within the confines of its delegation. If so, judicial confirmation makes the agency action democratic, as well. When the Supreme Court reviewed NHTSA's decision to revoke a protective rule, it insisted that it offer "a satisfactory explanation for its action including 'a rational connection between the facts found and the choice made.'" 77 The Court therefore placed a floor on deregulation by requiring that an agency be able to justify a rule revocation as consistent with its duty to protect people or the environment. This is not all. The Court refused to credit that NHTSA was fulfilling a campaign promise of President Reagan. It did not matter to the Court that NHTSA was responding to President' Reagan's efforts to bring regulatory relief to the automobile industry, one of his prominent campaign promises. 78 By requiring the agency to justify its revocation as consistent with its statutory mandate, the Court instead endorsed the traditional role of administrative law as a constraint on politics.
Finally, but hardly least of all, the Court rejected the idea that deregulatory actions are entitled to more judicial deference because they remove government restrictions on people or property. preferences do not relate to an agency's obligation to protect people or the environment. And second, it refused to extend the presumption against judicial review of enforcement decisions to agency decisions not to regulate. This underlined that the courts must have a role in protecting the interests of regulatory beneficiaries concerning rulemaking inaction. Unfortunately, the Court did not recognize the inconsistency of highly deferential review with this commitment. The petitioners in Massachusetts v. EPA had filed a rulemaking petition asking EPA to regulate the emission of four greenhouse gases using its authority under the Clean Air Act. 81 After EPA rejected the petition, the Court reversed because EPA "offered no reason [ed] explanation" of its denial. 82 EPA had argued that it lacked the legal jurisdiction for such a regulation, but the Court found no legal basis to uphold that claim. 83 As an alternative, EPA offered "a laundry list of reasons not to regulate," but the Court objected that EPA's "reasons for action or inaction must conform to the authorizing statute." 84 The Court noted that EPA claimed that if it regulated it "might impair the President's ability to negotiate with 'key developing nations' to reduce emissions," and that regulation would "reflect 'an inefficient, piecemeal approach to address the climate change issue.'" 85 The problem with these reasons, the Court stated, is that "they have nothing to do with whether greenhouse gas emissions contribute to climate change," 86 a determination that EPA was required by statute to make. 87 By its decision, the Court was enforcing both a ceiling and a floor that cabined EPA's policymaking space. Just as EPA could not exceed the legal authority delegated by Congress, it also could not avoid its statutory obligation except for priority setting related to its mission to protect people and the environment.
Cass Sunstein and Adrian Vermeule argue that the Court could not have intended the offered reading because it would prohibit an agency from justifying the denial of a petition on resource grounds. 88 is not evident, however, why agencies are restricted in this way. Although Congress has tasked an agency with an affirmative obligation to implement the protections it has identified in its mandate, surely it also understood that agencies will have to make choices in terms of priority setting. As Shep Melnik has noted, agencies "are almost always given huge, even utopian, goals and are then saddled with a large number of constraints that prevent them from achieving these goals efficiently-or even at all." 89 Congress, for example, has ordered EPA to "maintain the chemical, physical and biological integrity of the Nation's waters," 90 to ensure waters are fishable and swimmable, 91 and to terminate discharge of pollutants. 92 Only legislators willfully ignorant of bureaucratic realities could expect that EPA could fulfill those goals all at once as opposed to through a gradual, steady progress.
Moreover, legitimate priority setting can be in service of that agency mandate. As agencies have limited resources, they are likely to be more successful in protecting people and the environment by working on a limited number of rules than indiscriminately working on more rules and not advancing any of them. The choice, then, inevitably involves considering resource limitations, legal constraints, and the agency's political environment. The problem with rulemaking inaction is not that agencies defend it as a matter of priority setting. The problem is that judicial review makes little or no effort to verify that the reasons cited by the agency are not a fig leaf for a strategy of deregulation.
A second aspect of Massachusetts v. EPA also endorses the role of administrative law as a constraint on politics. After Heckler v. Chaney, 93 it was unclear for a time whether the presumption against judicial review of "enforcement" decisions created in the case included judicial review of an agency's decision to reject a rulemaking petition. Although the priority setting decisions made concerning enforcement and the rejection of a rulemaking petition require similar assessments of agency priorities, the Court recognized that the rulemaking situation 89 Heckler declined to review the Food and Drug Administration's ("FDA") rejection of a petition from prisoners on death row asking the agency to use its enforcement powers to stop the use of drugs for lethal injections to carry out the death penalty. 94 The plaintiffs had argued that the FDA's statutory mandate required it to act, but the Court rejected their argument by calling on a presumption against judicial review of agency enforcement actions. 97 The same might be said concerning the rejection of a rulemaking petition. The rejection, in a broad sense, is a decision about how best to "enforce" an agency's legislative mandate. And like a decision not to prosecute, the rejection of a rulemaking petition does not involve the government's use of its coercive power.
The Court in Massachusetts v. EPA did not share this view, however. It distinguished the two situations in this way:
In contrast to nonenforcement decisions, agency refusals to initiate rulemaking 'are less frequent, more apt to involve legal as opposed to factual analysis, and subject to special formalities, including a public explanation.' They moreover arise out of denials of petitions for 94. Id. at 837-38. 95. Id. at 836. The Court attributed the presumption to Congress on the ground that when it passed the Administrative Procedure Act legislators were aware of the long tradition of prosecutorial discretion. See id. at 832 ("[W]e believe that the Congress enacting the APA did not intend to alter that tradition" of agency discretion.).
96. Id. at 831. 97. Id. at 832 (emphasis in original). The Court also found that there was no "focus for judicial review" because, unlike in enforcement decisions, the agency did not "exercise[] its power in some manner." Id. The fourth reason was that an agency's decision not to take an enforcement action was similar to that of a "prosecutor . . . not to indict-a decision which has long been regarded as the special providence of the Executive Branch, inasmuch as it is the Executive who is charged by the Constitution to 'take Care that the Laws be faithfully executed.'" Id. (quoting U.S. CONST. art. II, § 3).
rulemaking which (at least in the circumstances here) the affected party had an undoubted procedural right to file in the first instance. 98 Yet, the Court did not explain how these factual differences were related to the rationale in Heckler. Put differently, why does the balance shift in favor of judicial review in light of these differences?
It may be that the Court was saying that an agency requires more discretion when making enforcement decisions than in decisions about rulemaking petitions, given the differences that the Court identified. 99 But the Court also mentions that these cases "arise out of denials of petitions for rulemaking which (at least in the circumstances here) the affected party had an undoubted procedural right to file in the first instance." 100 In other words, Congress gave regulatory beneficiaries the right to petition for protection, and as the Court went on to say in its opinion, the agency has an obligation to provide that protection unless it can give acceptable reasons why it cannot do so. 101 At the same time, while it did not immunize rulemaking inaction decisions from judicial review, the Court continued the extreme deference that is used in rulemaking inaction cases. 102 Its recognition that enforcement and rulemaking inaction decisions involve priority setting led it to this unfortunate compromise. Litigants can sue regarding inaction, but agencies are entitled to extreme deference. But, as established earlier, this review is essentially no review at all. 103 Thus, by default, the Court left regulatory beneficiaries with political accountability as the sole protection of their interests. This is, as it turns out, little to no protection in administrations that use rulemaking inaction as a deregulatory strategy.
Some readers might object that inaction is not really a deregulatory strategy because, after all, there is no revocation or modification of an existing regulation. Once you consider that Congress establishes both a floor and ceiling when it adopts a regulatory mandate, however, inaction is properly considered deregulation. Congress has obligated an agency to act to protect the [Vol. 68:1805 public. It has not been indifferent between regulating and not regulating. When an agency fails to regulate, it is defying its legislative mandate, and that act is properly considered deregulatory unless the agency can establish that it has higher priorities in terms of protecting people and the environment.
B. "The Unbearable Lightness"
104 of Political Accountability State Farm and Massachusetts v. EPA create an expectation that an agency's refusal to regulate must be defended as consistent with its statutory mandate. Whatever has motivated an agency, including presidential preferences, the agency must justify its actions as consistent with its statutory mandate. Priority setting is a legitimate aspect of that mandate. Although agencies have an obligation to protect regulatory beneficiaries, that mandate is facilitated when agencies make reasonable choices as to how best to implement it.
The challenge for the courts concerning rulemaking inaction is how to verify that an agency has made reasonable choices concerning priority setting. Under the current approach, the courts make no serious effort to determine whether agencies' claims about priority setting are reasonable. The court's use of uber-deference takes them entirely out of the picture as an agent of accountability.
This defection results in a default to presidential accountability to protect regulatory beneficiaries. For some scholars, this defection is appropriate. They contend an agency should be able to rely on presidential preferences as part of its justification for an action. recognition of presidential preferences as consistent with constitutional arrangements that put the president is charge of the federal government. 107 Other scholars object that this move would weaken the traditional role of administrative law in legitimizing agency regulatory action. Specifically, their animating concern is that it would result in constraining the operation of politics within the rulemaking process.
108
They also doubt the efficacy of presidential accountability to prevent the president from doing the bidding of special interest groups in supervising agency action.
109
Concerns about presidential accountability are well founded for three reasons. First, as the political science literature warns us, the actions of elected officials are often hidden from voters, a condition that is described as "slack."
110 When elected officials have slack, this invisibility allows them to avoid electoral control by voters and do the bidding of special interest groups to the detriment of their constituents.
111 Unsurprisingly, "the president has the incentive and High information, monitoring and organization costs create "slack," which shields officials from accountability to the general polity. Members of the general polity ordinarily do not have an incentive to learn issues well enough to comprehend their impact or to monitor and discipline the behavior of all those officials whose acts might affect them. This slack can be used by a regulator or her political sponsor to pursue officeholding self-interest . . . by pursuing regulatory policies that benefit special interests.
Id.
111. Id. at 176-77; Joseph P. Kalt & Mark A. Zupan, Capture and Ideology in the Economic Theory of Politics, 74 AM. ECON. REV. 279, 282-84 (1984) (observing that any "slack" given to political representatives can result in behavior that is independent of their constituents' [Vol. 68:1805 ability to hide" actions taken at the behest of special interest groups. 112 But, even if voters have some idea about the president's tactics, it seems farfetched that many would understand the strategic use of rulemaking inaction as a tool of deregulation, and in particular, how inaction can delay the adoption of protective rules for years and years. 113 Second, even if voters cop on to a president's tactics, they will have to wait until the next election to correct a president's commitment to inaction, which can postpone protective actions by five or more additional years even after a pro-protective president is elected. 114 In a president's second term, electoral accountability is even more attenuated, making it, to the extent it does exist, a weak protection of the interests of regulatory beneficiaries. It is well established that Americans can pay a high price for that delay, both in dollars and lost lives. 115 Finally, it is not clear that voters will be able to hold a president accountable in light of dysfunction in the political system, such as the electoral college, campaign finance laws that permit unlimited contributions by the wealthy, political gerrymandering, and voter irrationality which can give the upper hand to interests opposed to government regulation. Because of the electoral college, a nominee can win the presidency and still lose the popular vote, 116 an anomaly that can prevent the majority of Americans from holding a president accountable for the president's deregulatory policies. 117 After Citizens United, 118 the capacity of wealthier Americans and corporations to spend unlimited amounts of money to support a president committed to deregulation increases their influence over the political process. 119 Political gerrymandering can distort the election of members of Congress, allowing the party of a deregulatory president to control the House of Representatives despite losing the national vote for members of the House. 120 Finally, the opponents of a president who engages in deregulation must overcome the irrationality of voters that can lead [Vol. 68:1805 them to favor polices like deregulation even though the voters are disadvantaged by the policy. 121 Not for nothing did Winston Churchill observe "it has been said that democracy is the worst form of Government except for all those other forms that have been tried from time to time . . . ." 122 Realistic appraisal of electoral accountability leads to the conclusion that presidents can use deregulation to reward regulated entities and their supporters for their political support, despite the fact that the president is elected by and represents the entire nation. As Lisa Schultz Bressman has pointed out, " [a] sserting that the President is more immune to factional pressure than Congress because of his national constituency only asserts that [he] is immune in a relative sense" and "serious questions exist as to whether the President is immune at all." 123 To be fair, scholars who would allow agencies to defend their actions based on presidential preferences are not completely trusting of electoral accountability. Katheryn Watts, for example, has proposed that courts should be more inclined to defer to an agency policy choice where the agency's reasons for that choice include "the president wanted us to do this."
124 At the same time, she would have courts reject agency reasons that reflect "raw politics or partisan politics."
125
As noted, administrative law has not chosen this path. 126 Agencies can consider presidential preferences, but they still must "come up with reasoned justifications that can theoretically stand on their own regardless of which political actors might favor them." 127 This traditional administrative limitation on politics respects the idea that the president, as much as an agency, is bound by the law-an agency's statutory mandate. And it still permits agencies to follow presidential preferences, but they must establish that they are acting consistent with an agency's mandate to protect the public or the environment.
Sunstein and Vermeule have also proposed that the courts consider presidential preferences. But their proposal would allow the courts to take into consideration presidential preferences unrelated to an agency's statutory mandate in certain circumstances. 128 Under their proposed "anti-circumvention principle," an agency could not reject a rulemaking petition if it would circumvent express or implied congressional instructions by deferring agency action. 129 This limitation is necessary, they contend, to prevent "decisions not to decide, or to defer decisions" from becoming "a license for agencies to circumvent policy choices that Congress was entitled to make and did make, solely on the invalid ground that the agency disagrees with those policy choices."
130 If, however, Congress has issued no such instructions, Sunstein and Vermeule would continue the uber-deference that the courts use in reviewing an agency's justifications for rulemaking inaction, 131 and they would accept reasons that do not relate to the agency's statutory mandate, which would include presidential preferences.
132
My objection to these proposals is that they constitute a fundamental break from the role of administrative law in constraining politics. Specifically, it permits the courts to defer to presidential preferences unrelated to an agency's mandate as long as such preferences do not circumvent express or implied congressional instructions. Watts More fundamentally, the trio has untethered administrative law from the principle that the president must act consistently with an agency's mandate unless Congress establishes that obligation in an express or implied manner. This leaves presidential compliance with agency mandates to the judgment of judges, centering upon whether Congress has "explicitly or impliedly" limited the president's freedom of action and weakens the protection of administrative law as a guarantor of the rule of law.
Sunstein and Vermeule might respond that, if Congress has not at least impliedly limited agency compliance with presidential preferences that do not relate to an agency's statutory mandate, the rule of law is not challenged. Congress has left it up to the agency and the president when to engage in rulemaking inaction. But this response ignores the overall thrust of the legislation to protect regulatory beneficiaries. When Congress passes a law protecting people or the environment, it is not accurate to read that law as saying you can dump this protection in favor of some other presidential priority-say foreign policy-if you would like to do so. The law itself is an explicit rejection of that premise. Different people will reach different conclusions concerning the appropriate balance between politics and policy in rulemaking based on their experiences and expectations. My goal is to protect the interests of statutory beneficiaries in the context of rulemaking inaction. Along with Judge Skelly Wright, I am concerned that "important legislative purposes, heralded in the halls of Congress, are not lost or misdirected in the vast hallways of the federal bureaucracy."
135 Administrative law does this best when it requires agencies to defend their choices as consistent with their statutory mission without regard to presidential preferences that are, for the most part, unaccountable to the electorate or unaccountable in time to protect the interests of regulatory beneficiaries. 
C. Less Passive Judicial Review
If administrative law is to be legal civics, judges will have to employ a less deferential form of review than the toothless scope of review now used for rulemaking inaction. Instead of "extremely limited" and "highly deferential" review, 136 the courts should expect agencies to offer an adequate explanation for the rejection of a petition or a delay in responding to a petition. The scope of review, in other words, should be just the same as when an agency adopts a rule, prompting a judge to take a hard look at the agency's explanation. 137 What constitutes an adequate explanation, however, would be adjusted in light of the lack of a rulemaking record and the necessity of agency priority setting.
How a judge employs hard look review would necessarily have to change. When a judge reviews a rulemaking record, he or she he can compare the agency's justification for its actions with the record it has compiled. As there is no similar record in inaction cases, hard look review needs to be adapted. Although a judge cannot dive into a record, she or he can expect an agency to offer more than a perfunctory defense of its inaction and to back up its claims about priorities with an explanation that is "adequate" to back up these claims.
If, for example, the agency claims a lack of resources, judges should expect budget details about the agency's inability to work on more rulemaking projects. If the agency claims that it has higher priorities, the judge should expect the agency to explain why the other rules being drafted are more likely to fulfill its statutory mandate.
At the same time, judges should be reluctant to accept an explanation for inaction that posits an agency is too busy deregulating to take up regulatory proposals. An important aspect of this mood change is the recognition that agencies have an obligation to engage in regulation as defined by their statutory mandate. Judges should therefore be skeptical if an agency defends rulemaking inaction on the grounds it is too busy deregulating to work on new protections. That reason should be unacceptable because it is not one that is within the ambit of the agency's legislative mandate.
That said, this does not mean that an agency should not be able to engage in a mix of activities including rule revocation, modification, and inaction as well as protective regulations. But the agency does need to offer a justification that its particular overall approach is consistent with its statutory mandate.
This new mood also does not preclude an agency from choosing to work on some rules rather than others based on legal and political factors. Once again, however, the agency is obligated to defend its mix as furthering its statutory mission to protect the public or the environment. Avoiding problematic rules and working instead on more feasible rules serves that mission.
I have a hesitation, however, about Sharon Jacobs's proposal allowing agencies to accept, as a justification for rulemaking inaction, that the judicial or political environment is unfavorable. 138 As said, when an agency lives to fight another day, it may better its chances to engage in the type of protections that Congress mandated in its statute. 139 In a deregulatory administration, however, such a "practical consideration" may permit an agency to go years without any forward motion toward protecting regulatory beneficiaries. 140 It is one thing to choose protective rules that have a better chance of being implemented for legal and political reasons, but it is another to stop work on protective rules because the president is not committed to protecting regulatory beneficiaries. At bottom, this justification violates the agency's statutory mandate to protect the public.
The aim is to change the "mood" of judicial review. 141 Use of hard look review, instead of soft look review, recognizes the judiciary's responsibility to ensure that an agency action and inaction are both within the agency's statutory delegation; both types of "action" require the same level of judicial scrutiny. The redefinition of the scope of review would signal that regulatory beneficiaries are no longer secondclass citizens when it comes to ensuring the rule of law, but instead are entitled to the same scope of review as regulated entities. Whether a court is reviewing action or inaction, the question is the same: Is the agency operating within the legal space as specified by its legislative mandate? Skeptics will object that judges are likely to do more harm than good once they engage in more searching review of the reasons that agencies offer for rulemaking inaction. The idea is that courts will be able to avoid blundering in light of the complexity involved in priority setting and the multiple factors that an agency considers. The courts, however, can employ judicial remands to require a more adequate justification if an agency falls short, which protects judges from rushing in to readjust an agency's priorities. 142 My proposal does expect agencies to be able to explain their inaction decisions with persuasive details, but it allows judges to accept those explanations once they are forthcoming.
It is also possible that a change in the definition of the scope of review would make no difference. Once agencies furnished some additional information, judges would then continue to defer to agency explanations for the same reasons they now employ uber-deferencenot wanting to interfere with agency priority setting and the lack of a record that could be used to check the validity of the agency's reasons.
Judges, however, may not be so inclined once agencies have a judicially enforced obligation to offer an "adequate" explanation for inaction, one that consists of more than a rudimentary recitation of a lack of resources and higher priorities. The requirement of adequate reasons will remind judges that Congress has established both a floor and a ceiling when it passes regulatory legislation, and the failure to be more inquisitive regarding inaction constitutes a judicial failure to enforce the floor. At the moment, by comparison, the idea of a legislative floor is invisible to judges. The assumption appears to be that Congress has delegated priority setting to agencies, and courts honor this request by using uber-deference. In short, once the framework of review is changed, the results are more likely to change as well.
Moreover, once judges ask agencies for more specific information as to why they are rejecting a rulemaking petition, there is more opportunity for petitioners to challenge the decision than under the current judicial genuflection to agency justifications that waive the flag of resources and not much more.
142. Garland, supra note 79, at 565. [Vol. 68:1805 There are two additional advantages to my proposal. First, more skeptical judicial review can incentivize agencies to create a priority setting process or improve an existing process, something that agencies always do or keep up to date. 143 It can also force agencies to offer concrete information to back up assertions about agency priorities more quickly and efficiently. More generally, a priority setting process is a key element of effective implementation of an agency's statutory mandate when it identifies the best ways to achieve an agency's statutory mandate to protect people and the environment. In short, it is good governance.
Second, the public will gain more information about agency priorities and resources when judges expect agencies to offer more detailed explanations for a lack of action. In this sense, an "explained" delay is better than an "unexplained" delay. 144 In particular, agency explanations based on a lack of resources may signal to Congress that agencies lack sufficient funding to implement more worthwhile rules to protect people and the environment. As I have discussed elsewhere, there is a lack of information regarding what additional protections an agency could adopt if it had additional resources.
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It is also possible that soft look review will divert an agency from working on current projects because of the obligation to offer a more adequate explanation or to respond to a judicial remand to do so. 146 As stated, an agency can reduce the resources it expends on defending inaction in court by establishing and using a priority setting process. But, even if there is some loss of agency efficiency, it is a price worth paying because of the advantages of soft review identified in the previous paragraphs.
Despite these improvements, there is a practical limit to the extent to which judges will be able to ferret out the strategic use of inaction as a deregulatory tool. Although judicial review will be less deferential, it will still be deferential. And it should be. Judges will still be handicapped by the lack of a record against which they can test the claims made by the agency regarding inaction. To adopt a cliché, 143 . See MCGARITY & SHAPIRO, supra note 2, at 187-88 (noting that OSHA, for example, "has no way to choose among the many projects that are putatively on its agenda").
144. Shapiro & Murphy, supra note 66, at 1496. 145. See STEINZOR & SHAPIRO, supra note 65, at 69, 227 (explaining that Congress lacks information about how much money agencies need to implement their statutory mission).
146. See Jacobs, supra note 138, at 613 (objecting to expanding reason-giving for inaction on the grounds that it would take more agency resources and therefore significantly exacerbate an agency's lack of resources).
however, we should not let perfect be the enemy of the good. The courts can do a better job of policing inaction, and they should do so.
IV. CONCLUSION
The Trump administration may be the first presidency to go four years without promulgating new significant regulations to protect people and the environment. But the use of rulemaking inaction as a deregulatory strategy has been employed in previous administrations hostile to government regulation. Although administrative law protects regulatory beneficiaries when agencies revoke or modify previous rules, those protections evaporate when an agency rejects a rulemaking petition, fails to answer a petition for years, or fails to work on pending regulatory protections.
This state of affairs arises because the courts have been reluctant to second-guess agency inaction based on agency priority setting, and reasonably so because of the difficulty of judging whether an agency has struck the proper balance among the multiple factors that go into priority setting. In effect, the courts have outsourced agency accountability for rulemaking inaction to political oversight.
As a defense of the interests of regulatory beneficiaries, political accountability is the "Maginot Line" of oversight. And even if voters would somehow replace a president who ignores their interests, that president will still have delayed protections for up to eight or more years, given how long it would take an administration interested in protection to promulgate new significant rules.
Despite the difficulty of judging an agency's claim that it has higher priorities or that it needs more time to make a decision, the courts can still do better. Administrative law constrains politics by requiring agencies to justify their actions as consistent with their legislative mandates. Instead of merely accepting agency claims about priorities, the courts should demand more detailed explanations. If explanations fall short, remands to allow the agency another chance to explain would be in order. Although not a cure for administration obstructionism, judicial review would no longer be a parchment barrier.
Raising judicial expectations about what constitutes an adequate explanation for rulemaking inaction, even if it has only modest impact, aligns this area of the law with the role of administrative law in setting a floor and ceiling on agency policymaking. Just as an agency cannot exceed its statutory authority, it should not be able to avoid it either by
